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By THE COURT



Appellant’s “motionm for
reconsSideration of denial of motion to
file a Sewemnty-five [the (ir$t motiomn was
for eighty pagesl page brief amd to accept
Sewenty-five page briel” «$ DEN I ED.

Even in a death-penalty case, the court
expects couynsel to be highly Selective avout
the «SSues 1o be argued om appeal and avoyt
the number of words «Sed to pres$ those
«SSues. Lounsel in thiS caSe remind ¢S that
they are experienced amd capable lawyers.

We velieve it. But we are experienced and,
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we hope, capable judges. This case +$ mot for
arny of S the (irsSt casSe involving a death
penalty, deciding Suth €ases S our buSimess.

We do not underStamd a limitation on
the number of pages «m a brief 10 be a blow
agasnSt am appellant’s case or am act that
undercuts effective advocacy. To the
contrary, we See reasomasle limitations
of pages 1o be a help 1o 900d adwocacy by
directing buSy lawyers to Sharpemn amd to

Simmphify thedr arguments m a way that —



aS experience has taught ¢S — makes cases
stromger, mot weaker.

Our vwview$ om what consStitutes
effective advoecaty are mot heretical
Justice Story wrote theSe words:. “Who's a
oreat lawyer? He, who aimS 1o Say the least
he'S cauSe requires, mot all he may.” JoSeph
Story, Memorandym-book of arguments
before the Supreme Lourt, 183133, i LiTr
and Letters of JoScph S7ory 90 (William
W. Story ed. 186 JuStice WolmeS omce

Said, ‘One ha$ to try to Strike the jugular
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and let the rest go.” Oliver Wendell Holmes,
Spreches 72 (1934).

The Supreme Court of the United States
ha$ also Stressed im 1S opinions that the
beSt adwocacy relies om Selectivity. It i$
well Settled that coumnsel need mot “raise
every ‘coloravle’ claim” on appeal. Jornes
v. Barmne$, 193 501 3308, 334 (198 The
Supreme Lourt wrote, “Most cases present
only ome, two, or three Sigmificant
questions. ... Usually, . . . i you cannot

wirr om o few major posnts the others are
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not Iikely to help, . . . > Jomes at 33
(quoting R. Sterm, Appellate Practice im the
United States 266 (1981)). And, the former
Cheef Judge of thiS cireudt, Johm L. Godbold,
has givern thiS adwice. “[LloumSel musSt
Select with diSpasSSiomate amd detached
mind the (SSues that common Sense and
expersemce tell him are Iikely to be
diSpoSitive. He must re;ect other SSues or
give them Short treatment” Johm (.
Godvold, Twenty Pages ard Twernty Mirnurss

Rewvisi?ed 14 (1987) (revised werSiom of
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Twents Pages amd Twenty, Mingfes —
ElTective Avocacy orn Appral IP Sw. L.
8P| (19726)). LoumSel, im thi$ caSe, raidse mo
fewer tham 14 diStinct (SSues.

Counsel Stress that «m other cases they
were allowed to (ile lomger briefs. We note
that of the caseS they ate 1o ¢S, only ome

wasS o TtheS areust. That case (Unidted

States w. Lhandler, 996 £.39 1P23 (lith L.
1993)) was, aS we recall «t, the caSe that
would lead 1o what wa$ the first reported

deciSsom sm the nation on the pertinent
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federal death-penalty Statute. Because the
present case arises againSt the bactkgroumd
of mow exn'Sf»'hg precedenf, we thimk «F ¢S

ot much Iske United StateS v. (haridler

when «t comes 1o Setting page limitations.

Also, we remind coumnsel that the court
ha$ the power to request additional
briefimg of, after we look at the initial
briefS, we need Something more. But, we
reject the idea that every death-penalty

case deserveS more pagesS tham we
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ordsmarily allow other cases. On length of
briefS amd timeliness of briefs, the «Sual
rules of thiS court apply to cases involving
the death pemnalty juSt a$ they apply to So
many other important caseS. Amnd, we
re;ect that theS case demands Significantly
more pages, for mow at least.

Lounsel are directed to file a properiy
Spaced, properily printed initial brief not
to exceed 4D pages (notwithStamding all
that we have Said, we — a$ a matter of

grace amd a$ a courtesy to counsel — will
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allow roughly a P imerease im pages avove
a Stamdard brief) within 3| days of the

date of the$ order.
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